THE LAW SOCIETY OF UPPER CANADA

FEAMILY-HELD BUSINESS SUMMIT

EXTTAND SUCCESSION' ' STRATEGIES
APRIL 20, 2007 — TORONTO, ONTARIO

“FAIR VALUE"” AND

THE OPPRESSION REMEDY

0)%
Richard M. \Wise, FCA, FCBV, FASA, MCBA, C.Arb.

Wise, Blackman LLP

Business Valuators/Litigation Accountants
Moentreal




MINORITY SHAREHOLDER APPRAISAL RIGHTS

A. Shareholder Dissent

Eundamental corpoerate change
Sgueeze-ouit (e.g., via amalgamation)

- Versus -

5. Oppression

Disregard ofi sharehelder interests,
reasonable expectations
Prejudicial conduct
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DISSENT RIGHTS TRIGGERED BY
FUNDAMENTAL CORPORATE CHANGE

s Amendment off articles to add, change or Femove
PrOVISIENAS restricting ISsue oF transifier of shares

L Amendment: off articles teradd, change or remoyve
restrictions on BUSINESS corporation may: carry on

CAmalgamation

- Continuance under laws of anether jurisdiction

L Sale, lease or exchange off all or sulastantially” all
off corporation’s property
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CONDUCT

Conduct entailing a lack or probity or
alr dealing 1’ the afhalrs of a
corperation; conduct that Is
purdenseme, harsh or Wrengiful.

Unjust or Inequitable — 1n sense that It
IS detriimental’ or damaging te
applicant’s rights or /iterests.

lle unjustly and witheut cause pay. ne
attention te, Ignore or treat as of Ne
Impoertance, the /naterests of the
complainant.
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MAPLE LEAF FOODPS INC. V. SCHNEIDER CORP.
ONTARIO SUPERIOR COURT OF JUSTICE

“Conduct which disregarads the o any.
shareholder and
will‘infringe section 248 of the OBCA. This Is

PEecause the oppression remeady. is basically:an
eguitable remedy and the court has jurisdiction te
find an action IS eppressive, unifairly prejudicial or
UunfaigEy/ taken ol a
security helder I 1t 1s wirengiul,
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OPPRESSION: POSSIBLE REMEDIES

O Purchase of shares by company. (or by
other persens) at (Value ena
pasis rather thanm
19aSIS)

= CBCA, s.241(3)(f)

8 Liguidate company. (
< CBCA, s. 214(a)
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PIHILIPPE MONTEL ETFAL V.
GROUPE DE CONSULTANTS P.G.L. INC. ET AL

(ROTHMAN, J)

“I cam see o reasen Why. the valuation
should e any: less| just and eguitakie in the

case ol a shareholder Whe has been expelled
or under [section 241 of the
CBCA] tham 1t Would be for a

shareholder under [section 190].”
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WESTFAIR FOODS LTD.

INTERESTS OF CLASS A SHAREHOLDERS BEING
UNFAIRLY DISREGARDED — PROCEDURAL CONELICTS

Unfairness based on| dividend policy —
rejected

Auditors Ignored existence of Class A shares Iin

describimg Westfalr as
susidiary’ of Its parent, I anaual report

Westfair permitted Toronto Stock Exchange to
de-list Class A shares without protest

\Westihalr and Its parent company. considered
Class A shareholders to be a nuisance
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WESTFAIR FOODS LTD.
COURT OF APPEAL OF ALBER

VWiayawetlc shareielcersieira puidlic
CompPanR)/ask CoURE oI orEEr ComPaRN Lo
plUrchasershareshvhenRrthey couldreasiiy oe
seldien therpuklicimarket?

[ They] ebvieusly consider public-market
gressly. under-valued [and] believe that
[Judge] had uncevered valuable right of
Wwhich the market has been upaware: the
FIght te ferce purchase at break-up value.
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WESTFAIR FOODS LTD.

Allerta ColrFr ol AppE2l:

“If [Westfair] liguidated Itselfi i the future
[because of belng] unsuccessiul, then ... the assets
[presumably] would be worth little. It 1s true that
there iIs a that, this
company. might liguidate itselfi while pessessing
significant assets

(Emphasis added.)
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FORMAL JUDGMENT OF
COURT OF APPEAL OF ALBERTA

Westiair's income (beyond the fixed $2 annual

dividend, which was: paid continueusly for 35
years)

L \Westalr's retained earnings
. Value of Westfair’s assets

- Viarket or trading| prices of the shares
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FORMAL JUDGMENT OFE
COURT OF APPEAL OF ALBERTA

(CONT’D)

- Value te Westfair (the acquisition or
extinguishment off the shares)

L Euture business plans of Westialr oF Its affiliates

- Any allewance: or premium fer compulsery
taking of the shares

L Pessible synergies

. Possible nuisance value.
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WESTFAIR FOODS LTD.

“Iit Is unlikely that [the thal judge]l Intended to
IMpPoese an ebligation; ol the victims o the unifiair
treatment te sell thelrr sihiares at an uncertaim
value while ... conferring a benefit en \Westfair ...
Py satisiying [the \Westfair grouprs| long-
standing desire te acquire the remaining
publicly-held Class A shares:”.

“Compelling Westfair te purchase ai fan: Valle. ...
Was an appropriate remedy 1n the circumstances.
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HALL . ATTO
ONTARIO SUPERIOR COURT OF JUSTICE

*t Oppressive acts

EXcess compensation taken By Defendants
Persenal racelhorse paid fer by corporation

YL EAIr value must consider “monies

Inapprepriately taken™

M Court:

“PUrpose of oppression remedy Is te put:
Rlaintiff in the pesition in Which he woeuld
have been, bUt for the oppressive act or to
compensate him therefor.”
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IHALL N, A0
ONTARIO SUPERIOR COURT OF JUSTICE

s pterest sheuld be added tercompensate
for funds Inappropriately remoeved frem
Company.

L @ther factors:

Valtater may net rFesert te hindsight te assist
IR perferming valuation.

s Hewever, valuator may “leck te evenis and
Infiormation arising after valtation, date for
purpose of testing his/her assumptions:.
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THE FORD CANADA CASE

s \What Is oppressive and unfaisly prejudicial in ene
case may noet necessarily be so in slightly
different setting off anether

st Onus off proof ofi oppression Is on applicant

o TThe cenduct, or albsence of
conduct, that effects a result that IS  oppressive or
unifairly prejudicial te, or that unfairly, disregards,
the interests of a shareholder
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THE FORD CANADA CASE

& Intercompany. transfer pricing between Eord
Canada and Eerd ULS:

st Court commented that transfer pricing system
that runs afoull of Inceme tax laws “mighit well
not e eppressive te sharehelders: (of Canadian

sulsidiary):

“Indeed, a transfier pricing system that meets with
tax preblems Is usually te the benelit off the narrow,
private self-interest of all the sharehelders while
belng at the expense of the public interest through
the loss of tax revenues. Conversely, a transfer
Pricing system that meets the criteria of the tax
authorities does not In Itselff necessarily establish
that there cannot be a flndlng off oppression in
respect off sharehoelders.”
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THE FORD CANADA CASE

(CONT’D)

st ARy oppression will only, be established onevidence
O corpoerate eperations of Ford Canada

A factual iinding eff structural flaws ... IRl transher
PrICINg system may nevertheless poessibly iImpact
Upoen determination off fair value as of valuation
date

't Arm’s lengith purchaser off Ford Canada would
consider inherent values dependent upen transfer
PrICInNg adjustments, Just as a purchaser would I
respect off any other asset or liability not recegnized
0N company’s beoks
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THE FORD CANADA CASE

(CONT’D)

LAl unrelated; iIndependent: Ford Canada
would have wanited te renegoetiate histerical
arrangemenis with Eerd U.S;

"t Court held that transter pricing system IS
relevant te a claim fior eppression,, I.e.,
transter pricing system may. e eppressive
or unifairly’ prejudicial te; or unfairky/
disregards, Interests off shareholders,
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VALUATION CONSIDERATIONS
RE OPPRESSION

L Courts generally value shares as iff oppression had not
occurred! (Iff eppressive acts have had negative: efifect on
value of shares, such negative effects are ignored)

L Courts generally will' net erder premium lhecause: of
oppressive conduct. Hewever, minority discount may.
apply where conduct of Was sufificiently, grave
that minority deserved te be excluded

L Valuation date Is typically date of petition filed seeking
reliefi— but If Intervening events make earlier date
appropriate, earlier date may be used
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BUY-SELL AGREEMENTS
TRIGGERING EVENTS

s Death
& Vientalior physical disability
s Bankrupitey

s \/eluntary cessation of employment
(retirement)

“ Invoeluntary cessation of _3. :
employment (dismissal) L 9)"
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BUY-SELL AGREEMENTS
TRIGGERING EVENTS

(CON’TD)

s DIssension or deadlock ameng
shiareholders

 Crimmal conviction

s Viatrmoniall property claim

» Desire to sell the shares and
Withdraw: from company/ N order te
start one’s own business.
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BUY-SELL CLAUSE OBJECTIVES

Increased certainity as to (a) guanitum and (19)
lIguidiity, Withl respect te deceased s shares

» Assured market for shareholding

* Ealr se/ling price for terminating sharehoelder as a
result off death, Incapacity, retirement, withdrawal
or Inability to continue: In the bUsiIness

= EAI pUrchiase price

s Price-setting mechanism, fier shareholding
acguired by continuing shareholder(s)
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BUY-SELL CLAUSE OBJECTIVES

(CONT’D)

» |nrcase off death, te proevide venicle te
assiIst 1n timely administration of
deceased shareholder's estate

» |pcreased certainty for estate planning
PUKPOSES as te) guantym and /iguiaity
WIth respect to deceased’s shares
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BUY-SELL AGREEMENT OBJECTIVES

(CONT’D)

* Controll off corperation by, remaining
shiarehelders Is assured

*« Avelds velvement and poessible
Interference off outsiders Who might
othenvise acguire terminating
sharenolder's shares.
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SETTING THE BUY-SELL PRICE

* EIxed price negotiated in advance by parties,
pPut updated periodically (e.g., annually) te he
used when speciified evenit sulseguently: eccurs

* Price determined By Independent third party,
such as CBY.

* Price established by fermula
* Price determined by a shotgun clause

* Price established by right of first refusal
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BUY-SELL PRICE:
WHAT STANDARD OF VALUE?

* Book value?
* Adjusted book value?
* Al market value?

= Eair value?

* Eormula price?
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PROBLEMS IN USING

“BOOK VALUE”
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A FEW POSSIBLE UNINTENDED RESULTS
IN USING “BOOK VALUE”

Paymenit terwithdrawing or deceased
shiarehoelder may. e substantially below: a fiail
and reasenable ameunit hecause of:

Increases In values of fixed and certain other
assets and existence off valuakle intangibles,
Including 1iP;

contingent assets (and liabilities) not reflected on
palance sheet (only In netes to inancial
statements).

UD:> Not reflected in Book Value
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A FEW POSSIBLE UNINTENDED RESULTS
IN USING “BOOK VALUE”

(CONT’D)

o | ong-term debit ewing te arm’s-lengith
crediters bears Interest at rates
substantially below: current: market

rates on similar debt.
[T

e
N

I]D:> Not reflected in Book Value
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A FEW POSSIBLE UNINTENDED RESULTS
IN USING “BOOK VALUE”

(CONT’D)

“Speciall purchasers™ fior the business
exist I marketplace.

Triggering event Is death, and life
INSUrance Proceeds are payable te
company. as beneficiary: and oWnRer of

pPolicy.

I]D:> Not reflected in Book Value
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A FEW POSSIBLE UNINTENDED RESULTS
IN USING “"BOOK VALUE”

(CONT’D)

& ContingentliabIlities

At time of signing buy-sell;
clrcumstances were very different

from these prevailing Wwhen triggering
event eccurs.

UD:> Not reflected! in Book Value
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A FEW POSSIBLE UNINTENDED RESULTS
IN USING “BOOK VALUE”

(CON’'D)

s Pending Iawsurts or sulstanitial
claims By oK agalinst company.
(reterred toe only In netes to
financiali statements).

UD:> Not reflected! in Book Value
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PROF. JAMES C. BONBRIGHT

“ ... an Inference that ... ‘fair market
value® offa share'is equal te Its ook
value must be based on a Whole Series

o assumpitions, each of Which Isi moere

likely, than net te e unwarranted 1R a
given case. ...~

IheValuation of Property, 2 vols. New York: McGraw-Hill, 1937, 1058.
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FAIR MARKET VALUE
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USE OF “FAIR MARKET VALUE”
QUESTIONS TO BE ADDRESSED BY VALUATOR

» APsenit any specific Instruction, dees
valuater apply Minerity: Discount: 1n valuing
terminating sharehoelder's shares?

= \What-akoeut a Marketability Discount?

= | se, what size discounit(s)?
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BUY-SELL AGREEMENTS
CONSIDERATIONS FOR VALUATOR

s Aldsent specific Instructions, should
valtuater — inrdetermining EMV. o

terminating sharehoelder's interest —
consider less te company. of
terminating sharehoelder's future
SEervices?
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SHOTGUN PROVISION

You LLLA

SAFEGUARD:

* il offfierer asks (oo 171gh a price, Offeree
may. respend by requiring efferor to pay.
that same price for offeree’s shares

e i too IoWw. a price ofiérea,
offeree may respend By buying
out offeror at that low price
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ADVANTAGES OF
SHOTGUN PROVISION

* il parties have equal financiall backing and
are equally infermed as toe fiutlre PreSPECtS
o business, shetgun appreach sheuld

establish a falr price; since offeror may. lhe:

» forced to sell i his/her valuation 1s too low; or

n forced te buy. If hrs/her valuatienis teo high
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DISADVANTAGES OF
SHOTGUN PROVISION

AsSsSUmEes respective sharehoeldings are of
similar size. Hoewever, Iff twe shareholders
(say, ene with 85%6 and ether 15%6), It

mighit be easier fier 65% shareholder te
pPUV; 15% sharehelder might net have
FESeUKCES e acqguire 85%.
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VALUATION CONSIDERATIONS

& How will price/value e determined?

w As off what date?

= Date of specified/triggering event?
x End ofi immediately preceding moenth?
s End ofi last completed fiscal year of the business?

s End of last regular accounting/reperting period
(e.q., fiscal guarter)?

* Hew eften; shoeuld buy-sellf clause be reviewed/
Updated (changing circumstances, conditions)?
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