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VALUATION OF CAPITAL INTEREST IN
NON—DISCRETIONARY TRUST

Expected date capital willibe distributed to
beneficiary,

Anticipated annual rates of return

Anticipated grewithirates;in asset values

Capital intended to) be reinvested
Capitaliintended to be distrikbuted te heneficiaries
Anticipated distributions to other beneficiaries
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VALUATION OF INTERESTS IN
DISCRETIONARY TRUSTS

Obligation of trustee(s) to maintain even; hand
vis—a—vis all beneficiaries

Fair market value of trust’s assets

Legitimate expectations and legal rights; of
other beneficiaries

Likeliheed of trustee(s) exercising pewer: in
favour off subject beneficiaries
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VALUATION OF INTERESTS IN
DISCRETIONARY TRUSTS

Number off beneficiaries

Beneficiaries’ ages

Obligations of trustee(s) under trust previsions
Settlor’s overall estate plan

Trustee’s possible plans for trust’s assets
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VALUATION OF INCOME INTERESTS IN
NON—-DISCRETIONARY TRUSTS

Life expectancy, ofi beneficiany:
Naturerofi trust’s capital

Estimate off rate at whichiinceme willlbe generated by,
trust capital

Prelability off beneficiary encroaching on trust capital
Income; taxes payable by beneficiany on trust inceme

Rate ofi return (discount rate) terpresent—\value fuiture
after—tax cashi flow generated! by, trust capital
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SPIRING V. SPIRING
2004 M.B.Q.B. 55

Use an| “iif and when approeach, asiin GeorgenN. GEGrge
= [1983] 5 W.W.R. 606 (Man. C.A.)

Notienal pro-rata distribution| of trust value ameng
capital beneficiaries as of valuation date
s Saglv. Sagl(1997), 31 R.F.L. (4th) 405 (Ont. Gen. Div.)

[NOTE: “Fairvalue” concept]

Consider i contingent: beneficiaries will, in fact, receive
distribution and guantify, amounit
n  Kachiury. Kachur, 2000 A.B.Q.B. 709
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DISCOUNTS TO BE APPLIED TO
INTEREST IN TRUST

Lack of marketability,
HiTguidiicy,
Beneficiary’ s inability te. conitrol trust

Centingent taxes
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FACTORS CONSIDERED IN
QUANTIFYING MARKETABILITY DISCOUNT

Restrictions on transierability

Holding period of the shares

Reguired holding period return

Dividends, during; hoelding pericd

Capital appreciation during helding
period
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FACTORS CONSIDERED IN

QUANTIFYING MARKETABILITY DISCOUNT
(CONTINUED)

Nature off company.
Vianagemenit

Degree ofi controllcomprised in the
shareholding

Company’s redemption policy.

Company’s position in industry
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SUPPORT FOR
DISCOUNTS FOR LACK OF MARKETABILITY

Private placements of restricted shares ofi
public companies

Theilr publicly~-traded counterpart (shares
having attributes' identical to those of
restricted shares, except that they are ireely-
traded)
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SUPPORT FOR
DISCOUNTS FOR LACK OF MARKETABILITY

APPROACHES CONSIDERED BY U.S. TAX COURT:

Market prices of shares ofi a public company.
fellowing an initial public offering (“I1PO™)

Private transaction prices of same company’s
shares prior to 1PO
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SUPPORT FOR
DISCOUNTS FOR LACK OF MARKETABILITY

Uses guantitative moedels, including criteria
generally considered by market participants:

Dividend yield

Required helding period
Capital appreciation
Prospects fior liguidity




BLACK V. BLACK
LACK OF MARKETABILITY AND LACK OF CONTROL

“ ... I found the following facts to be the most
determinative of the value of the husband’s business
Interest [a 50% interest i a holding company. in which
the sharehoelder’s brother, Conrad Black, owned the
other 50%]: the highly-~illiguiad nature of these Interests
and the substantial third party debt te which they were
subject; that a purchaser of them would noet be buying
control or a route to control of their underlying public
companies, ... .~ (Emphasis added.)

The Hon. Mr. Justice Walsh
Black . Black
(1988) 18 RFEL (3d) 303 (Ontarie HE), at 313
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VOTING RIGHTS IN
TWO-CLASS SHARE STRUCTURES

Commuon shares that have the majority of
the voting rights/vetes

Ceommaen shares that are veting, but have
minerity voting| rights

Common shares that are nen-voting
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CRA POLICY

“We deliberately keep the number of policies
down' toran abselute minimum.”

“Viandatery valuation policies and positiens can
adversely afifect the perceived independence of
CRA’s valuators and can prejudice their position
as independent experts inicourt. CRA therefore
very reluctant to bind valuation staffi te fermal
policies without compelling reason.”
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CRA POLICY

“There Isino compelling reasen to establish CRA
valuation policies apart frrom the few current
“greater certainty” areas specifically related to
tax driven transactions.”

“This 1s why we have noet established national
policy positiens on contentious  areas; off general
valuation cencern such as latent taxes, anmrs

lenath minority discounts and Blockage/Zligquidity/
discounts. or premiums.”
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CRA POLICY

“Generally, private sector valuators do net
take fixed, inflexible pesition on latent taxes.
Each case reviewed on ewn merits and
valuator's conclusions are hased on| Speciiic
facts of the'company under review.*

“A formal valuation pelicy en this issue
wouldileck CRA valuators intora fixed
methedolegy regardless ofi the facts in
individual cases. This poesition would net be
tenable.”
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CRA POLICY

“We will net establish a mandatery,
departmentall appreachien thisvaluation
Issue until such time, If ever, as there Is a
general consensus In the valuation
community en how! it sheuld be handled.
Private sector valuators review each case
on Its  own merits and we reserve the same
right.
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TAX COURT OF CANADA

“The United States authorities ... , while not
binding|, are entitled to respect and are illustrative
of the way. in which U.S. courts; eperating under a
different statutory regime, have sought te cope
withi the valuation off unigue and In Seme cases
unmarketable properties. One must, however,
treat foreigni authorities with caution.™

Hon. D.G.H. Bowman, (then) Asseciate Chiefi Justice
Alkmany.. e Gueer.
[2000] 2 CTC 2211; aff’d [2002] DTC 6874
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TAX COURT OF CANADA

“Considerable argument was devoeted te a numlber: of
United States Tax Court decisions. lhat coulrt has
had to deal with very similar arrangements. ... one
must treat fioreign authorities with caution, but they
are entitled to respect and they can be instructive
where they deal with essentially the same preblem.”

Hon. D.G.H. Bovwman, (then) Associate Chief Justice
Klotz V. Tifie Oueern, 2004 TCC 147
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